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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS LEFIK’S OFFICE

iN THE MATTER OF: ) FEB 932005STATE OF ILUNOIS

PETITIONOF JO’LYN CORPORATION ) ~ lut:o~ControlBoard
andFALCON WASTE AND RECYCLING)
for anADJUSTEDSTANDARD from .)
35 ILL. ADM. CODEPART807 or, )
in thealternative,A FINDING OF )
INAPPLICABILITY. )

MOTION FOR LEAVE TO FILE INSTANTER RESPONSEBRIEF

NOW COMES theRespondent,the illinois EnvironmentalProtectionAgency(“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General,and,pursuantto 35 Ill. Adm. Code 101.500,herebyrequeststhat theIllinois Pollution

ControlBoard(“Board”) granttheIllinois EPA leaveto file instanterits Responseto Petitioners’

Post-hearingBrief. In supportofthis motion,theIllinois EPA statesasfollows:

1. OnDecember22, 2004,thepartiesparticipatedin ahearingin this matter. At the

conclusionof the hearing,the partiesagreedthat, I~r ~ the Illinois EPA’s post-hearing

responsebriefwouldbe filed by no later thanJanuary28, 2005.

2. Dueto severalothermattersthat havealso fallen duein thetime periodbetween

thefiling of thePetitioners’post-hearingbrief andthepresentdate,theundersignedcounselfor

the Illinois EPAhasbeenunableto completethepost-hearingresponsebriefin atimely fashion.

A motion wasfiled seekinga short extensionto January31, 2005, orone businessday, to allow

completion and filing of the Illinois EPA’s post-hearingresponsebrief. Unfortunately,

finalizationoftheresponsebrieftook longerthananticipated.

3. ThePetitionersshould not beprejudicedby this shortdelay,sinceless than one

weekwill elapsebetweentheoriginal duedateandthefiling date.

AS 04-02
(AdjustedStandard— Land)
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WHEREFORE, for the reasonsstated above, the Illinois EPA hereby respectfully

requeststhattheBoardgranttheIllinois EPAleaveto file instanterits ResponseBrief.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel
1021NorthGrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:February2, 2005

This filing submittedon recycledpaper:
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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS ~

iN THE MATTER OF: ) FEB ~32U65

PETITIONOFJO’L\~CORPORATION ) P~T~TEOFILUNOIS
andFALCON WASTE AND RECYCLING) AS 04-02 ~ ControlBoard
for anADJUSTEDSTANDARD from ) (AdjustedStandard- Land)
35 ILL. ADM. CODEPART 807 or, )
in thealternative,A FINDING OF )
iNAPPLICABILITY.

RESPONSETO PETITIONER’S POST-HEARING BRIEF

NOW COMESthe illinois EnvironmentalProtectionAgency(“Illinois EPA”), by oneof

its attorneys,JohnJ.Kim, AssistantCounselandSpecialAssistantAttorneyGeneral,andhereby

submitsa responseto thePetitioner’spost-hearingbrief filed by Jo’Lyn Corporationarid Falcon

WasteandRecycling (“Petitioners”). In support of this response,the Illinois EPA statesas

follows:

I. ILLINOIS EPA’S RECOMMENDATION

The Illinois EPA haspreviouslysubmitteda recommendationto the Illinois Pollution

Control Board (“Board”) in responseto the Petitioners’ petition and amendedpetition. The

argumentsandcommentsin therecommendationneednotbe repeatedhere,but the illinois EPA

doesdirectthe Board’sattentionto thatfiling.

II. GBSM IS A WASTE

The underlyingbasisfor the Illinois EPA’s positionin this matteris that the granulated

bituminousshinglematerial(“GBSM”) discussedin thePetitioners’ proposedorderor adjusted

standardfrom theBoardis awaste. TheIllinois EPA’s positionis basedboth in factandlaw, as

setoutmorefully in thepreviously-filedrecommendation.
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In its post-hearingbrief, the Petitionersattemptto portraythe Illinois EPA’s positionin

this matterasoneseekingto distanceitself from, orrepudiate,aMay 18, 1993 letter (“May 1993

letter”) sent to IKO Chicago, Inc. (“IKO”). That letter was admitted as Exhibit 5 in the

December22, 2004 hearing. Such is not the case. Rather, the Petitionersare themselves

attemptingto broadenthescopeandimpactofthat letterfar beyondits clearlystatedterms. The

May 1993 letterwasa solid wastedeterminationsentonly to IKO baseduponaspecificrequest

supportedby specific information. No otherpartiesarereferencedor identifiedin theletteras

beingableto takeadvantageoftheconclusiontherein,andtheletter doesnothaveanyviability

orrelevancebeyonduseby IKO.

Here, the Petitionersare trying to piggy-backtheirproposedoperationsonto the May

1993 letter,hoping to standin the shoesof IKO so that theymay treat the letter as if it were

issueddirectly to them. The Illinois EPA is not repudiatingthe May 1993 letter, it is simply

recognizingthat letterasbeingeffectiveonly as to IKO. ThePetitioners,on theotherhand,are

trying to avail themselvesof thefinding issuedto IKO anduseit astheirown. Sincethe letter

wasafacility-specific,requestor-specificletter, it shouldnotbe interpretedasbeingavailablefor

thePetitioners’use. Put anotherway, 1KO is not thepartyseekinganadjustedstandard,sothe

Petitioners’claim thattheIllinois EPA is ignoringtheMay 1993 letteris whollywithoutmerit.

The May 1993 letter issuedto IKO clearly evidencedthe Illinois EPA’s decisionthat

IKO wasthe recipientof thesolid wastedetermination,that thedeterminationwasbasedon the

informationpresentedby IKO, andthat therewerelimitations on the useof GBSM within the

scopeof the determination.Given thatthe Petitionerswerenotevenin existenceatthetime of

theissuanceofthe letter,thereis nocredibleargumentto be advancedthat thePetitionersshould

regardlessbeableto treatthe letter asbeingapplicableto theiroperations. TheMay 1993 letter
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did not contemplateIKO selling their GBSM to a third party, did not addressthe possibility of

that third party in turn processingthe GBSM in a mannerthat would arguablyfit within the

scopeofthe letter. Simplyput, theMay 1993 letteris beingstretchedwell beyondits limits.

Sincethe filing of the illinois EPA’s recommendation,the Illinois SupremeCourt has

issuedan opinionin thecaseofAlternateFuels,Inc. v. DirectoroftheIllinois EPA,No. 96071,

2004 WL 2359398(October21, 2004)(“~~j2004”). Thatdecisionaffirms the appellatecourt

decisionreachedin AlternateFuels,Inc. v. Illinois EPA, 337 Ill. App. 3d 857, 786N.E.2d 1063

(
5

th Dist. 2003)(“AFI 2003”). As arguedin the Illinois EPA’s recommendation,the~ 2003

opinion is factually and legally distinguishablefrom the presentcase,and thus the Supreme

Court’s dispositionin AFI 2004is notpersuasive.1

Therefore,the Board should not look to the AFI 2004 decisionas being applicable,

relevantorcontrolling. Muchmoreon-point, factuallyandlegally, is the Board’sdecisionin j~

thematterof: PetitionofIllinois WoodEnergyPartners,LP, For An AdjustedStandardFrom 35

Ill. Adm. Code807 Or, In TheAlternative,A FindingOf Inapplicability,AS 94-1 (December1,

1994). Based on the Illinois Wood Energy Partnersdecision, as well as the other legal

argumentspresentedthus far by the Illinois EPA, the Board shouldnot enteran order in this

matterthat theGBSM is not awaste.

III. REQUEST FOR ADJUSTEDSTANDARD

The Board should also not grant the adjustedstandardasrequestedby the Petitioners.

Thesupportingdocumentationprovidedthusfar, alongwith thetestimonyandexhibitspresented

Evenif theBoarddiddecidethatthe,~j2004 decisionwas relevantinsomemanner,the Illinois EPAnotesthat it

filed a motion for rehearingto that decision. (This filing is listed on the IllinOis SupremeCourt’s websiteat:
httix//www.state.il.us/courtlSupremeCourt/Docket/2005IPdflrehearOl.pdf.)As of the date of filing this response,
the courthas yet to rule on the motion for rehearing. The court could grant the motion andpossibly re-openthe
matter. Withoutseeingwhat the court’s final order is in that case,the Illinois EPAis in the difficult position of
eithernotbeing ableto further distinguishwhat may bethe court’sfinal order,or cite to a new orderthatmaybe
more clearly supportiveof (or not inconsistentwith) the Illinois EPA’s position articulatedhere. Similarly, the
Boardmaywantto considerhowmuchrelianceit wishesto placeon a decisionthatcouldbemodifiedor reversed.
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at thehearingheldon December22, 2004, fail to sufficientlyjustify theBoard’sgrantingof an

adjustedstandard.

In the hearing,the Petitionersattemptedto addressat leastsomeof the Illinois EPA’s

concernsdescribedin its recommendation;nonetheless,thereare serious issuesthat remain

unresolved. Those issues,along with others to be discussedbelow, include quality control

concerns,the Petitionersplans to accept GBSM from sourcesother than IKO, and missing

informationfrom theadjustedstandard“checklist.”

A. Testimony and exhibits offered at theDecember2004hearing

Kathy Powles,the vice-presidentof Jo’Lyn CorporationandpresidentofFalconWaste

and Recycling,presentedtestimonyat the December2004 hearing. Her testimonyraiseda

numberofissuesthat warrantconsiderationand,ultimately,denialofthe adjustedstandard.

Ms. Powlestestifiedthat a blacktop or asphaltapplicationcould essentiallybe replaced

with EclipseDustControl (“EDC”), which is thenameofthepavingproductthatthePetitioners

wish to market. HearingTranscript,.p. 22.2 She alsotestifiedthat EDC is madefrom GBSM.

Tr., p. 18. Uponcross-examination,sheinitially testifiedthatshedid not forseeany limits asto

thetypesofroadsthatEDC couldbeusedupon,thoughshelateragreedthatsomethingsuchasa

high volume roadway would not be appropriatefor application. Tr., pp. 72-73. Upon

questioningfrom amemberof theBoard’stechnicalstaff, shestatedshewasnot awareof any

regulatory restrictions in using EDC on roadways, such as limitations imposed by the

DepartmentofTransportation.Tr., p. 73.

However, the Illinois Departmentof Transportation(“DOT”) doeshavestandardsand

specificationsfor roadconstruction(“road standards”)on its website.3 Section400 oftheDOT

2 Referenceto theHearingTranscriptwill henceforthbemadeas,“Tr., p. .“

~See,http://www.dot.state.il.us/desenv/stdspecs1 .html.
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road standardsaddressesbituminous surfacesand pavements,and includes.a discussionof

reclaimedasphaltpavement(“RAP”). Ms. Powlestestified that, in at leastone situation, a

potentialclienthadbackedout of acontractwith thePetitionersandinsteadutilized RAP. Tr., p.

125. By her testimony,RAP is not dissimilar in applicationand use from her companies’

product, yet RAP is specifically addressedin the DOT road standards. The Petitioners

apparentlyarenot awareof theDOT roadstandardsor, if theyare,havenot addressedthemto

date.4 The apparentfailure of the Petitionersto properlyresearchall relevantand applicable

roadwayconstructionstandardsand guidelinesis further proof that the proposedprocessis

flawedandnotworthyof anadjustedstandard.

ThePetitionershavenot presentedany testimonyor evidencethat recognizesthe DOT

roadstandards,nor havetheypresentedany testimonyor argumentsasto whetherthe standards

areapplicable. Without suchtestimony,all that canbe fairly statedis that thePetitionershave

not fully consideredthepossiblelimitationsofusefor EDC.

AnothersubjectofMs. Powles’testimonywasthe“OperatingManualfor Productionand

Application ofEclipseDustControl” (“operatingmanual”), introducedinto evidenceasExhibit

2 and first providedto the Illinois EPA at the December2004hearing. Tr., pp. 24-25. The

operatingmanualwaspresumablypreparedand providedto the Board in responseto concerns

previouslyraisedby theIllinois EPAthattherewasadearthofinformationprovided,thepetition

and amendedpetitionnotwithstanding. The operatingmanual,however,itself raisesquestions

thatneedto be answered.

~Admittedly, counselfor theIllinois EPA wasalso notheretoforeawareofthe IDOT roadstandardsandtherefore
did notspecificallybring thosestandardsto Ms. Powles’ attentionduring theDecember2004hearing. However,it
shouldbe incumbentupon the Petitionersto haveproperlyand fully researchedany regulationsor standardsthat
couldbeapplicableto useofEDC. ThatthePetitionerswereunawareoftheIDOT roadstandards(orpossiblyknew
ofthestandardsandchosetonot acknowledgethem)is in andof itselfproblematic,andcertainlywarrantsdenialof
theadjustedstandard.
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Forexample,Ms. Powlestestifiedthatit wouldbe thePetitioners’planto useatleastone

othersupplierof GBSM in additionto IKO. Tr., p. 84. However,shewasnot ableto testify

with certaintythat the operatingmanualwould orwould not needto be revised,sincemuchof

theoperatingprocedureswithin theoperatingmanualaretailoredspecificallyfor interactionwith

IKO. Exhibit 2, p. 4. Onesuchinstancewouldbe theuseof a live camera,via internetfeed, to

watch the GBSM tab box at the GBSM supplier. Sucha camerais listed in the operating

manual,butMs. Powleswasnot clearin her testimonyasto whethersucha camerawould be

requiredfor eachandeverypotential supplier. Thus the operatingmanualwould undoubtedly

needto berevisedto someextent.

Ms. Powles’testimonythat anothersupplierotherthanIKO wouldbeutilized raisestwo

more issues. First, the Petitionershaveattemptedto arguethat the May 1993 letter issuedto

IKO should control the characterizationof GBSM. However,asnoted above,that letter was

issuedin direct responseto voluminousanddetailedsupportinginformationsentby IKO to the

Illinois EPA. If anasyet unidentifiedsupplierof GBSM becameinvolved with thePetitioners’

business,the Petitioners—tobe consistentwith their relianceon the May 1993 letter—would

haveto producea similar solidwastedeterminationthat was issuedto that othersupplier. No

suchletterhasbeenproduced.Yet thePetitionerswant theBoardto somehowfind thattheMay

1993 letter, issuedonly to IKO, is in fact applicableto IKO, the Petitioners,and any other

shinglemanufacturerthat may enterinto businesswith thePetitioners. That kind of finding is

clearly inappropriate.

Second,astestifiedto laterby David Foulkes,asidefrom IKO’s presentplant, the only

other GBSM supplierin the stateof Illinois is OwensComing. Tr., pp. 144-43. However,the

Petitionershavenot statedthat OwensComingwould their secondsupplier of GBSM, even
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thoughright now thereis no otherpotentialsupplierin thestate. Therewastestimonythat IKO

intendedto opena secondmanufacturingplant in Kankakee,Illinois, later in 2005. Tr., p. 132.

However,the Petitionersdid not namethat facility asthe possiblesuppliereither. Thus it is

unclearwho thePetitionersintendto seekoutastheirsecondarysupplierofGBSM.

Ms. Powlesalsotestifiedthat thethicknessof theEDC uponapplicationis betweenfour

to six inches. Tr., p. 39. She latertestifiedthat theremaybe aneedin the future to adjustthe

specificationsrelatedto applicationof EDC. Tr., p. 114. In their post-hearingbrief, the

Petitionersfollowed up on thattheme,statingthatit is bestthattheadjustedstandardnot include

a specific thicknessspecification. Petitioners’brief, p. 16. This positionis againcontraryto the

May 1993 letterthat purportedlysupportsthePetitioners’requestfor an adjustedstandard,since

that letterprovidesa specificthickness(i.e., five to six inches)in its terms. . II

Another issuethat arosefrom Ms. Powles’ testimonyconcernsthe secondtest site in

whichEDCwasused.Ms. Powlestestifiedthatthesecondofthetwo testsectionscreatedby the

Petitionersheldupvery goodin thefull sunarea. Tr., pp. 41-43. But oncross-examination;Ms.

Powlesadmittedthatin theshadedareasof thesecondtestsite,theEDC wasslightly brokenup.

Tr., p. 95. Basedon this testimony,theconclusionmustbedrawnthat EDCdoesnotperformas

well in areasthat receiveat leastsome if not full shade. If that is the case,thenthe adjusted

standardshould not be grantedasit doesnot reflect a limitation on the areason which EDC

couldbeused.

B. Issuesraisedin Petitioners’ post-hearingbrief

In additionto theissuesdiscussedandidentifiedabove,thePetitionersalsoaddressissues

in theirpost-hearingbrief. Someofthoseissueswarrantresponseandfurtherdiscussion.
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1. Experiencesin other states

ThePetitionersfirst elaborateon experiencesin otherstates,citing to testimonyby Mr.

Foullcesthat theIllinois EPAhasessentiallyrevokedtheMay 1993 letter. Mr. Foulkesfurther

testifiedthat sincethePetitioners’operationsareonhold, IKO is beingforcedto landfill mostof

its GBSM. Petitioners’brief, p. 7.

That argumentis wrong, andthe testimonyis misleading. The Illinois EPA hasdone

nothing to revoke the May 1993 letter; however, therehasbeenno attempt by IKO to take

advantageofthe letter. Rather,thePetitionersareattemptingto takeadvantageofIKO ‘ s letter.

The Illinois EPA fully recognizesthat IKO could utilize its GBSM in themannerdescribedin

theMay 1993 letter,andnothinghasbeenpresentedby thePetitionersto disputethat.

As for Mr. Foulkes’ testimonythat 11(0 is being forcedto landfill its GBSM, that is a

verymisleadingcharacterizationofthepresentsituation. TheIllinois EPA issuedthesolidwaste

determinationto 1KO in May 1993. ThePetitionersdid not comeinto existenceuntil 1997,and

did not beginto look into theprospectof usingGBSM until 1999. Tr., pp. 13, 15-16. The first

testapplicationof EDC did not takeplaceuntil 2000. Tr., p. 157. Mr. Foulkesacknowledged

that from 1993 to 2000, IKO sentthemajority of its GBSM to a landfill. This decisionby IKO

hadabsolutelynothingto do with theIllinois EPA’s positionregardingthePetitioners’proposed

activity. ThePetitionershaverepresentedthatfor atime theydid acceptGBSM at their facility,

andthattheycurrentlyhaveapproximately4,730tonsofGBSM on-site. Petitioners’brief, p. 10.

Sofor at leastsomeperiodoftime following 2000,11(0wasableto sendsomeof its GBSM to

the Petitioners.The notionthat theIllinois EPA is forcing IKO to disposeofGBSM in thesame

mannerit did for the sevenyearsprior to the creationofthePetitionersis without merit, asthe

Illinois EPA hastakenno actionuponoragainst11(0.

8 .



2. Comparison oftest results to regulatory standards

ThePetitionerscite to muchoftheinformationthat wasprovidedby 11(0 to theIllinois

EPA in support of the ultimate issuanceof the May 1993 letter. Petitioners’ brief, p. 8.

However,this citation further illustratestheproblemidentifiedby theillinois EPA; namely,that

the Petitionershave statedtheyintendto useat leastoneothersupplierotherthanIKO. Since

only 11(0’s information is beingcited to, a completepicture is not beingpresentedsinceno

informationfrom thePetitioners’othersupplier(s)hasbeendiscussed(orevenidentified). There

is no disputethat IKO’s datasayswhat it says,but what is unclearis whetherthereis any

correlatingdatafrom whateverothersupplierthePetitionersintendto use.

The Petitionersalso arguethat RAP can be looked to by analogy,as RAP has no

environmentalimpacton humansor the environmentand asphaltis a componentof GBSM.

Petitioners’brief, p. 9. But, asnotedabove,therearespecific DOT roadstandardsthat address

the mannerin which RAP is to be usedin road construction. Thereis no evidencefrom the

PetitionersthatEDC canmeetDOT roadstandards. .

3. Are there any roadwayswhich arenot appropriate for application of EDC?

Again, the Petitionersstatethat EDC is usedfor lower-traffic applications,just like

traditional asphalt. Petitioners’ brief, p. 10. If that is the case,the Petitionersshouldhave

previouslyresearchedandlocatedtheDOT roadstandardscited to herein,anddeterminedhow

useof EDC meshes,if at all, with thosestandards.Thefailure to recognizethoseroadstandards,

andinsteadfocuson the aestheticsof EDC, is indicative of the lackof quality control that the

Illinois EPAhasreferredto.
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4. Would EDC be soldto customersfor installation by the customer?

For the first time, the Petitionersnow statethat theremay be potential customersthat

would like to purchaseEDC for theirown installation. Petitioners’brief, p. 13. ThePetitioners

notethat if suChwere the case,thePetitionerswould providedetailedinstallationinstructions,

thesameasthoseto beusedby thePetitioners.ThePetitionersreferto theoperatingmanualfor

those instructions. Referencingthe operating manual, however, shows that the “detailed”

instructionsamountto five stepsthat takeup lessthanhalfapage. Exhibit 2, p. 6. Settingaside

whetherthoseinstructionsaredetailed,it clearlywould requirea furtherrevisionoftheoperating

manualto accountfor thirdpartyinstallation.

Also, that situationwould thenresult in not 11(0, not. the Petitioners,but a third party

attemptingto somehowfall within the coverageof the May 1993 letter issuedby the Illinois

EPA. WhethertheMay 1993 letter is acknowledgedby thePetitionersto betheirmain basisfor

theadjustedstandard,the fact remainsthat applicationof the EDC is a key componentin the

argumentthatthereis no wasteinvolved(astheinstallationspecificationwasclearlyapartofthe

Illinois EPA’s 1993 solid wastedetermination),and the adjustedstandardlanguagenow being

proposedby the Petitionersdoesnot takeinto accountthe possibility that a third party would

performtheapplication.

IV. CONCLUSION

The Board should carefully weigh the Illinois EPA’s concerns set forth in its

recommendationandthis responsebrief. Thematerialin questionis a waste,andno successful

legal or factual argumenthasbeenproferredto the contrary. Thereare still a number of

unansweredconcernsand problemswith the adjustedstandardsoughtby the Petitioners,and

thereforetheBoardshoulddenythereliefrequested.

10



WHEREFORE, for the reasonsstated above, the Illinois EPA hereby respectfully

requeststhat the Board deny the Petitioners’ requestfor an adjusted standardor, in the

alternative,a findingofinapplicability.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

John
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel
1021 NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:February2, 2005

Thisfiling submittedon recycledpaper.
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CERTIFICATE OF SERVICE

I, the undersignedattorneyat law, herebycertify that onFebruary2, 2005, I servedtrue

and correct copies of a MOTION FOR LEAVE TO FILE INSTANTER and RESPONSE

BRIEF, by placing true andcorrectcopies in properly sealedand addressedenvelopesandby

depositingsaidsealedenvelopesin aU.S.mail dropbox locatedwithin Springfield, Illinois, with

sufficientFirst ClassMail postageaffixedthereto,uponthefollowing namedpersons:

DorothyM. Gunn,Clerk BradleyP. Halloran,HearingOfficer
Illinois PollutionControlBoard Illinois Pollution ControlBoard
JamesR. ThompsonCenter JamesR. ThompsonCenter
100 WestRandolphStreet . 100 WestRandolphStreet
Suite 11-500 Suite11-500
Chicago,IL 60601 Chicago,IL 60601

ElizabethS. Harvey
Swanson,Martin & Bell
OneIBM Plaza,Suite3300
330North WabashAvenue
Chicago,IL 60611

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)


